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1. Mr Robert Fitzgerald, AM, of NSW. Since 1 July 2019, I have been 
the inaugural NSW Ageing and Disability Commissioner. 

My previous roles have included Commissioner at the Productivity Commission and the Royal 
Commission into Institutional Responses to Child Sexual Abuse; Deputy Ombudsman and 
Community and Disability Services Commissioner at the NSW Ombudsman's office and 
Commissioner and CEO of the NSW Community Services Commission. 

I hold a current NSW Solicitor's practising certificate having been admitted to the NSW 
Supreme Court in 1979. I have degrees in commerce and law from the University of NSW, an 
honorary doctorate from the Australian Catholic University and am currently an Adjunct 
Professor at the University of Western Australia. 

I have had more than forty years involvement in the human services areas, including care of 
older people in numerous paid and voluntary roles, including: 

• As State President of the NSW St Vincent de Paul Society in the late 1980s, which 
charity owned and operated over 25 facilities for older people including independent 
living units, aged hostels and nursing homes. Such facilities were almost exclusively 
available to low income/socially disadvantaged older people . The Society has since 
transferred most facilities to Catholic Healthcare. 

• As Deputy Chair Benevolent Society, which charity had previously conducted aged care 
residential services, but ceased to do so and transitioned into the provision of in-home 
care services for older people in the early 2000s. 

• Commissioner on the Productivity Commission's Inquiry into the Care of Older 
Australians - 2010/11. 

• NSW Community and Disability Services Commissioner that oversighted, in an 
ombudsman-type role, the delivery by government and non-government service 
providers of out-of-home care, child protection, disability services and home care in 
NSW. 

• My current role as NSW Ageing and Disability Commissioner, which seeks to prevent 
and respond to the abuse, neglect and exploitation of older people and adults with 
disability, especially within the family, home and community. 

2. Ms Kathryn McKenzie, of NSW 2000. Since 15 July 2019, I have 
been the Director, Operations at the NSW Ageing and Disability Commission (ADC) . 

I transferred to the ADC from the NSW Ombudsman's office, where I had worked for 17 years in 
a range of roles, including Director Disability, Director Systemic Reviews, and across 
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investigations, complaints, death reviews, reportable incidents, projects and the Official 

Community Visitor scheme. I have previously held roles in the NSW Community Services 

Commission, NSW Independent Commission Against Corruption, NSW Public Guardian, and 

non-government disability services. 

I hold a Bachelor of Education (Secondary - Humanities) from the University of Sydney. 

I have over 25 years' experience working in the disability, ageing and community services 

sectors, including in regulation/oversight, guardianship, employment, and direct care provision. 

The information provided in this statement is based on our work and experience in the ADC. As a result, 

the information has a particular focus on abuse, neglect and exploitation of older people in their family, 

home and community, and there are some questions that we have not addressed as they do not 

directly link to our work. 

4) What are the objectives, strategies and mechanisms for safeguarding of people who receive 

care in their own homes? In doing so, comment on any special considerations that should 

apply to the safeguarding of older people. 
a) Drawing on your experience in other sectors, can an effective line of sight be established 

into care provided in a private home? If so, how can this occur? 

b) Is there a tension between continuity of care and safeguarding? 

Appropriate safeguarding of people who receive care in their own homes relies on having a risk-based 

and proportionate approach that is underpinned by a clear focus on the rights ofthe care recipient . 

There is a need to ensure that an appropriate balance is struck between providing protections for 

individuals and supporting their autonomy, and that there is a range of safeguarding options. No one 

safeguarding option is fail safe; effective safeguarding requires multiple mechanisms that interre late. 

For older people, issues of safety relate not only to risks associated with engaged care workers and 

service providers but also in respect of informal carers, family members and others that interact in the 

lives of older persons. For residents living alone there is the added risk that there is little line of sight for 

interactions between carers/workers and the older person, unlike in aged care residential setting where 

there is a line of sight by mUltiple workers, visitors and health practitioners. 

While a focus is often appropriately placed on the delivery of services, including the quality of the care 

being provided and worker screening and qualifications, in our experience there are additional key 

measures that are important in safeguarding people receiving care (or seeking to receive care) in their 

own homes, including: 

Identifying and mitigating risks for vulnerable people through the assessment and planning process 

It is important that steps are taken to identify high risks at an early point, via face-to-face assessment 

and regular review, and to provide a range of safeguarding options. Aside from enabling people to be 

linked to appropriate direct support, risk assessments provide opportunities to identify people who are 

at risk of (or subject to) abuse, neglect and exploitation due to particular factors - such as dependency 

on others, substantial cognitive impairment, complex support needs, challenging behaviours, 

communication problems, and social isolation - and to link them to key safeguards. For example, to 

identify individuals who would benefit from in-home visits; the involvement of a support coordinator; 

and communication support. 
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Maximising the decision-making and involvement of the person 

The ADC often handles matters in which the views and wishes of the older person (or adult with 
disability) have not been sought, or they've been dismissed . We regularly identify matters where the 
person has decision-making capacity, but: 

• service providers defer to the wishes of, or solely consult with, the person's family or spouse 

• a family member has been recorded as the person's nominee or representative (for example, in 
relation to Centrelink or aged care supports) . 

While the above scenarios are concerning from a rights perspective, they are particularly problematic 
where the family member or spouse in question is the alleged perpetrator of abuse, neglect or 
exploitation of the person. The ADC does a considerable amount of work with service providers and 
agencies to re -focus them on engaging with the person in relation to supports and decisions, to uphold 
their rights and reduce abuse. 

It is important that actions are taken to maximise the involvement of the person in decisions that affect 
them, including access to appropriate decision supports when required (such as advocacy assistance) . 

Empowering individuals and providing effective mechanisms and opportunities for them to speak up 
and be heard about concerns, risks and abuse 

It is critical that active and ongoing efforts are made to maximise the ability of people receiving care in 
their own homes to be able to recognise and speak up about concerns, abuse, and increasing risk. This 
relies on : 

• targeted work and accessible resources for individuals to understand their rights, the assistance 
available, and steps they can take - focused on prevention and safety measures as well as 
speaking up in relation to abuse, increasing risks, and adverse events 

• providing effective mechanisms and opportunities for individuals to speak up or otherwise 
communicate concerns - including providing situations in which the person feels safe to do so 
(such as in the presence of trusted staff and in the absence of other parties) 

• clear guidance for staff and other supporters to know what to do when they identify, or the 
person raises, issues relating to concerns, increasing risks and/or abuse. 

On a related note, the ADC is undertaking community education and training activities that aim to 
heighten awareness of adults with disability and older people in private accommodation settings who 
may be subject to, at risk of, or living in circumstances that will result in abuse, neglect or exploitation, 
including (but not limited to): 

• developing and implementing accessible training modules for frontline workers (including direct 
care staff and volunteers) and managers to better identify and respond to actual or potential 
abuse in the adult with disability's family, home or community 

• working with government and non-government agencies to add to and support the existing 
Elder Abuse Collaboratives in NSW 

• delivering community engagement sessions to key relevant staff, such as Local Area 
Coordinators, iCare, NSW Trustee and Guardian, and private trustees . 

Ensuring community connection and social networks 

Increasing individuals' social networks and circle of support are known protective measures, for 
multiple reasons. Among other things, the greater number of people who have line of sight of the 
person, the greater opportunity there is that potential issues or concerns will be picked up at an early 
point. 
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In the disability sector, the Information, Linkages and Capacity Building (ILe) program and Local Area 
Coordinators are key measures that are intended to link people with disability with community and 
mainstream services and activities. However, there are significant opportunities to develop and 
strengthen these connections and networks, particularly for people who have high and/or complex 
support needs. Among other things, there are existing community networks that could be more greatly 
engaged - including faith-based groups, and volunteer bases. 

This is also a vital safeguard for older people. We recognise that there are some existing mechanisms in 
the aged care sector that are intended to support community connections, including through 
community visitors, the Commonwealth Home Support Programme, and aged care packages. However, 
and similar to the disability sector, there are considerable opportunities to strengthen the work to 
ensure good community connections and social networks for older people, particularly for those who 
are vulnerable. 

Maximising community awareness and engagement 

Effective safeguarding of vulnerable people relies on having mechanisms that are not solely reliant on 
regulation. In particular, it is important that there is ongoing education and work to maintain an active 
conversation with the community/ the general public about identifying concerns, increasing risks and 
abuse, to enable early identification and response to these matters. This work and key messages need 
to be complemented by an awareness of central, accessible, and easily identifiable point(s) for raising 
concerns, with a 'no wrong door' approach. In relation to the abuse of older people, we note that 
1800ELDERHELP provides a useful mechanism for facilitating the connection of reporters to the 
a ppropriate State or Territory body that ca n assist. 

Enabling independent checks with reporting responsibilities 

In NSW, the Official Community Visitors (OCV) scheme provides independent Ministerial appointees 
who visit children in care and people with disability and additional needs living in full-time 
accommodation services and assisted boarding houses. A key focus of the role is on engaging with 
residents to identify any issues that are affecting them that need to be raised with the service providers 
and other appropriate bodies for resolution . The scheme is well supported by legislative powers and 
functions, and is administered by the ADC. The scope of the OCV scheme does not currently include 
people living in private residences. 

The Community Visitor Scheme (CVS) in the aged care sector does include visits to private residences, 
but has a different approach - focused on providing companionship to older people and social 
connections. 

There may be merit in a hybrid approach, in which Visitors visit people living in private premises, but 
with a role to identify and raise matters of concern with appropriate bodies in relevant circumstances 
(such as concerns about the person's living situation, or high/increasing risks). In our view, the option of 
having independent checks should be available to people who are receiving in-home supports as well as 
those who have been assessed as eligible but who are waiting for a service. 

5) What are the key differences between the way that the aged care and the disability sectors 
operate in terms of safeguarding for people who are receiving care services in their homes or 
in non-institutional settings? 

There are a number of key differences in relation to safeguarding elements between the aged care and 
disability sectors for people who are receiving supports in their homes or in non-institutional settings, 
including (but not limited to): 
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• There is greater scope in the reportable incidents scheme under the NOIS, including that it 
covers a broader range of incidents and applies to participants in a broader range of settings 
(including incidents that occur in connection with the provision of supports in their own home). 

• A national worker screening system is being developed in relation to the NOIS (which will 
include, among other things, consideration of adverse findings from the reportable incidents 
scheme). There is not currently an equivalent worker screening system in relation to aged care, 
despite information that identifies workers of concern jumping across sectors involving 
vulnerable people, including moving from child-related employment to working in the disability 
sector to working in aged care. 

• The Official Community Visitor (OCV) scheme in NSW provides independent Ministerial 
appointees who visit children in care and people with disability and additional needs living in 
full-time accommodation services and assisted boarding houses. A key focus of the role is on 
engaging with residents to identify any issues that are affecting them that need to be raised 
with the service providers and other appropriate bodies for resolution. The OCV scheme has 
substantial legislative functions and powers to enable independent checks on people in 
residential care, but does not extend to people living in private residences. While the 
community visitor program in aged care does not appear to have the same depth of functions 
and powers, it does provide some line of sight over care recipients living in private residences. 

• The NOIS Quality and Safeguarding Framework includes the Information, Linkages and Capacity 
Building (ILC) program and Local Area Coordinators, which include a focus on linking people 
with disability with, and improving inclusion in, community and mainstream services and 
activities. While there is some focus on community connection under the Commonwealth 
Home Support Programme (CHSP), home care packages and the aged care community visitor 
scheme, there does not appear to be the same overarching focus on improving community and 
social inclusion of individuals. 

• People with disability are able to access individual advocacy support regardless of whether they 
are NOIS participants or not. Advocates play an important role across the lifespan for people 
with disability, including assistance to have their views heard, gain appropriate and timely 
access to mainstream services, and support in relation to contact with the justice system. There 
are some effective individual advocacy supports in the aged care sector, but they rely on the 
older person either receiving, or seeking to receive, government-funded aged care services. 

• NOIS support coordinators play an important role in relation to safeguards for NOIS 
participants, including facilitating connection to necessary supports; identifying and responding 
to changes in the participant' s circumstances; providing assistance to navigate the system; and 
providing some line of sight over the delivery of supports to meet the participant's needs. It is 
not evident that there is an equivalent role in aged care. The older person would need to pay 
for case management out oftheir pool offunding, which is usually required to meet their 
support needs. 

More broadly, access to in-home supports also provides an important safeguard - aside from delivering 
necessary practical assistance, it enables additional eyes on the person and their living circumstances. 
In our experience, access to supports under the NOIS, while not a perfect process, is substantially easier 
than access to aged care supports. Among other things, NOIS packages are not limited to a certain 
number; participants are typically not waiting years for vital in-home supports; and it is much easier to 
raise critical issues and address gaps in support (or the amount of support). The limited funding and 
hours of in-home support for older people is a significant issue in our handling of reports of alleged 
abuse, neglect and exploitation. We have noted that the significant difficulties and delays in obtaining 
assistance, and the inadequate levels of support, result in carer stress, increased risk of abuse, and 
serve to force older people into residential care. 
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• The re is greater scope in the reportable incidents scheme under the NDIS, includ ing that it 
covers a broader range of incidents and appl ies to participants in a broader range of settings 
{ i nc lud ing inc idents that  occur in connection with the provision of supports in the i r  own home). 

• A nationa l  worker screening system is being developed in re lat ion to the N D IS (which wil l  
i nc l ude, among other th ings, cons ide ration of adverse findings from the reportab le  i ncidents 

scheme) .  There is not currently an  equ ivalent worker screen ing system in  re lat ion to aged ca re, 
despite informatio n that identifies workers of concern jumping across sectors i nvo lving 
vu lnerable people, i nc luding moving from ch i ld - related emp loyment to worki ng in the disabi l ity 

sector to wo rking in aged care. 

• The Offic ia l  Community Visitor (OCV) scheme in NSW provides independent M inisteria l  

appo intees who  visit ch i ldren in  care and people with d isabi l ity and addit ional needs l iving in 
ful l-time accommodation services and assisted boa rd ing houses. A key focus of the ro le  is on  
engaging with residents to  identify any issues that a re affecting them that need to be ra ised 
with the service provide rs and other a ppropriate bod ies for reso lut ion. The OCV scheme has  

substa ntia l  l eg islat ive fu nctions and powers to  enab le  independent checks on people in  

residential care, but does not extend to people l iving in  private residences.  While the 
comm un i ty vis itor progra m in aged ca re does not appear to have the same depth of functions 
and powe rs, it does provide some l ine of sight over care rec ipients l iving in private residences. 

• The N D IS Qua l ity and Safeguarding Framework includes the Information,  Li nkages and Capacity 

Bu i ld ing ( I LC) program and Local Area Coordi nators, wh ich include a focus on l i nking people 
with d isa b i l ity with, and i mproving inc lus ion in, commu n ity a nd ma instream services and 
activities. Whi le  there is some focus on community con nection under the Commonwealth 

Home Su pport Programme (CHSP), home care packages and the aged care commun ity visitor 
scheme, there does not appea r to be the sa me  overa rch ing focus on improving commun ity and 
social i nc l usion of individua ls. 

• People with d isab i l ity a re ab le  to access ind ividua l  advocacy support regard less of whether they 

are NDIS participants or not. Advocates play an important role across the l ifespan for peop le  

with d isa b i l ity, i nc lud ing assistance to have the i r  views hea rd, ga in appro priate and t imely 
access to mainstream services, a nd support i n  relation to contact with the justice system .  There 

a re some effective ind ividua l  advocacy supports in the aged care sector, but they rely on the 
older person e ither receiving, o r  seeking to receive, government-funded aged care services. 

• NDIS support coordinators p lay a n  important ro le  in re lat ion to safeguards for N D IS 
pa rticipa nts, including faci l ita t i ng connection to necessary supports; identify ing and responding 

to changes in  the participant's c i rcumstances; provid ing assista nce to navigate the system; and 
provid ing some l i ne of s ight over the del ive ry of supports to meet the parti c ipant's needs. It is 

not evident that there is an  equ iva l ent ro le in aged care. The older person wou ld need to pay 

for case management out of thei r pool of fund ing, which is usua l ly requ ired to meet their 
support needs .  

More broad ly, access to in-home supports a lso provides a n  importa nt safeguard - a side from del iver ing 
necessary practical assistance, it enables additiona l  eyes on the person and thei r  l iving c ircumstances. 

In  our experie nce, access to su pports under the NDIS, whi le not a perfect process, is substant ia l ly easier 
than access to aged ca re supports. Among other things, ND IS packages are not l imited to a certa in 

number; part ic ipa nts are typ ica l ly not waiting years for vita l in -home supports; and it is much easier to 
ra ise critical issues and address ga ps i n  s upport (or the amount of support) .  The l im ited funding and 

hours of i n-home su pport for o lder  people is a s ignifi cant issue in our  ha ndl ing of repo rts of a l leged 
abuse, neg lect and explo itation .  We have noted that the s ignificant d iffi cu lties and delays in obta in ing 

ass istance, and the inadeq u ate levels of support, result in carer stress, increased risk  of abuse, and 
serve to fo rce o lder people into res ident ia l  care. 
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Overall, we see greater flexibility and responsiveness in the NDIS to changing needs. In particular, in a 
range of matters where the person with disability has been identified as being subject to, or at risk of, 
abuse, neglect and exploitation, we have seen timely action to provide additional funding, and/or 
additional, flexible or different supports to meet their support needs and reduce or mitigate the abuse 
or risk . In relation to the aged care sector, while we have seen timely responses to assess or re-assess 
the older person's support needs in response to actual or reported abuse, neglect and exploitation, we 
do not tend to see timely access to, or adequate provision of, in-home support. 

We have also noted a range of disability providers who have established safeguarding teams or 
positions - this does not appear to be a feature among aged care providers. 

6) In what ways and to what extent do assessment and planning processes, in the disability 
sector on the one hand and the aged care sector on the other, identify risks to a person 
receiving services that might be addressed by safeguarding arrangements? Further and in 
particular: 
a) What relevant rules or guidelines apply to assessors and planners in the disability sector, 

directed to ensuring that such risks are identified? 
b) How is such information used, and by whom, in order to ensure that people are not 

harmed? 
c) How does this contrast to your experience in the context of the aged care sector? 
d) What if any particular improvements should be made to the assessment and planning 

processes in the aged care context in this regard? 

The NDIA is best placed to provide information to the Royal Commission about its rules and guidelines. 
However, in our experience, there are opportunities for the NDIA to strengthen its processes for 
assessing risks to NDIS participants at their planning meetings and reviews, including: 

• requiring face-to-face NDIS planning and review meetings to be the default option for 
participants - at a minimum, this would provide the opportunity for an external party to sight 
the participant 

• undertaking a risk assessment as part of the NDIS planning process - to better identify 
participants who are at risk of (or subject to) abuse, neglect and exploitation due to particular 
factors and link them to key safeguards 

• ensuring that the NDIS/planner is able to talk with the participant alone (or at least without 
parties that have a vested interest) - there is currently a heavy default to families (and 
providers) standing in the stead of participants, without adequate efforts to confirm that this is 
what the partiCipant wants, and to provide supports to maximise the participant's ability to 
participate in the planning process and decisions that affect them. 

In the aged care sector, we note that face-to-face assessments are the preferred approach, and the 
National Screening and Assessment Form includes specific items on personal safety and identifies 
complexity indicators that include where there is a risk of, suspected or confirmed abuse. However, in 
our experience there are also opportunities to strengthen the aged care assessment and planning 
process to identify risks, including: 

• requiring the questions on personal safety to be mandatory to complete unless deemed unsafe 
to do so 

• ensuring that service providers have a standardised reassessment form that includes screening 
for abuse and other specific areas of risk 

• ensuring that assessments and planning are undertaken with the older person, not defaulted to 
carers or family members 
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Overa l l ,  we see greater flexibil ity and respo nsiveness in the N D IS to cha nging needs. I n  part icu lar, in a 

range of matters where the person with disab i l ity has been i dentified as bei ng subject to, or at risk of, 

abuse, neglect a nd exp loitatio n, we have seen timely action to prov ide addit iona l  fund ing, a n d/or 

additional, f lexible or  d ifferent supports to meet thei r support needs a nd reduce or mitigate the abuse 

or risk .  In relation to the aged ca re sector, wh i le we have seen timely responses to assess or re-assess 

the o lder person's support needs in response to actua l  or reported abuse, neglect and exp loitation, we 

do not tend  to see time ly access to, or adequate provis ion of, in-home support. 

We have a lso noted a range of d isab i l ity providers who have estab l ished safeguard i ng teams  or 

pos it ions - this does not appea r  to be a feature among aged care providers. 

6) In  what ways and to what extent do assessment and plann ing processes, in the d isabi l ity 

sector on the one hand and the aged care sector on the other, identify risks to a person 

receiving services that might be addressed by safeguarding arrangements? Fu rther and in  

particular :  

a)  What relevant ru les or guidelines apply to assessors and planners in the d isabil ity sector, 

directed to ensuring that such risks are identified? 

b) How is such information used, and by whom, in order to ensure that people are not 

harmed? 

c) How does this contrast to your experience in the context of the aged care sector? 

d) What if any particu lar improvements shou ld be made to the assessment and planning 

processes in the aged care context in this regard? 

The NDIA is best p laced to provide info rmation to the Roya l Commission about its rules and guidel ines. 

However, in our  exper ience, the re a re o pportun ities for the NDIA to strengthen its processes for 

assessing risks to N D IS part i c ipants at their p l ann ing meeti ngs a nd reviews, inc ludi ng: 

• requiring face-to-face N D IS pla nn ing and rev iew meetings to be the defau lt option for 

pa rt ic ipants - at a min imum, th i s  would provide the opportun ity for a n  externa l pa rty to sight 

the particip ant 

• underta king a r isk assessment as pa rt of the NDIS p lanning process - to better identify 

partic ipants who a re at ris k  of (or subject to) abuse, neglect and explo itation due  to particu lar 

factors and l ink  them to key safeguards  

• ensu ring that  the NDIS/planne r is ab le to ta lk with the participant a lone (or at least without 

parties that have a vested interest) - there is currently a heavy default to fami l i es  (and 

providers) stand ing in the stead of part icipants, without adequate efforts to confirm that  this is 
what the participant wa nts, and to provide su pports to maximise the pa rticipant's abi l ity to 

parti cipate in the pla nn i ng process and decis ions that a ffect them. 

In  the aged ca re sector, we note that face-to-face assessments are the prefe rred approach, and the 

National Screening and Assessment Form inc ludes specific items on persona l  safety a nd identifies 

comp lexity ind icators that incl ude where there is a risk of, suspected or confirmed a buse. Howeve r, in 

our  experie nce there are a lso opportun ities to strengthen the aged ca re assessment a n d  p lann ing 

process to i dentify r isks, inc luding: 

• requ i ring the questions o n  person a l  safety to be mandatory to com plete unless deemed u nsafe 

to do so 

• ensuring that service providers have a sta ndardised reassessment form that includes screen ing 

for abuse and other  specific areas of r isk 

• ensuring that assessments and p lan n ing are u nd ertaken with the older perso n, not defa u l ted to 

carers or  fami ly members 
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• ensuring that abuse, neglect and exploitation of the older person is clearly articulated in 
assessment guidelines as a reason to prioritise the person for supports (and review the 
adequacy of supports). 

Too often, older people experiencing abuse, neglect or exploitation in their own homes are placed into 
residential aged care as a safeguard. In our experience, very few older people want to go into 
residential aged care, and they tend to decline assistance, minimise abuse or decide not to report abuse 
due to fears that they will be placed into care. We have heard directly from older people that they 
would prefer the abuse than residential aged care. 

7) Describe your experiences in raising and securing action on in-home care risks with the Aged 
Care Quality and Safety Commission (ACQSC) and the Department of Health/My Aged Care. 

a) How often do you refer matters to the ACQSC? 
b) What is the nature of those referrals? 
c) Give a summary of those experiences, and particulars of examples. 
d) Set out any knowledge you have, or your opinion (stating which) as to the reasons for any 

issues that have arisen. 
e) How does this contrast to your experience interacting with the National Disability 

Insurance Agency and/or Local Area Coordinators? 

Under section 13(8)(b) of the Ageing and Disability Commissioner Act 2019 (NSW), if the ADC is of the 
opinion that a report, or part of a report, constitutes a complaint that may be made to the Aged Care 
Quality and Safety Commissioner, we must refer the information to the ACQSC. 

Between 1 July 2019 and 30 June 2020, the ADC referred 40 matters across to the ACQSC. [Note : these 
referrals involve matters pertaining to people accessing in-home aged care support, as well as the 
broader range of matters about which complaints can be made to the ACQSC, such as residential aged 
care]. 

It is usual that multiple forms of abuse or concerns are contained in a report to the ADC. The 40 reports 
referred by the ADC to the ACQSC involved allegations of: 

• neglect (31) 

• physical abuse (8) 

• psychological abuse (7) 

• sexual abuse (4) 

• other concerns (4), and/or 

• financial abuse (3) . 

In the main, the matters that we refer to the ACQSC relate to allegations against aged care providers 
and/or aged care staff. Where the report solely relates to matters under the jurisdiction of the ACQSC, 
we tend to close the report once we have referred the issues to the ACQSC and received advice back 
about acceptance of the referral and the outcome/initial actions. 

In relation to our handling of reports about alleged abuse, neglect and exploitation of older people, we 
tend to have more contact with aged care assessment services and My Aged Care, as they are the 
mechanisms for assisting the person to gain access to, or increased levels of, support to meet their 
needs and improve their safety and wellbeing. In our experience, My Aged Care: 

• is difficult to contact and navigate 

• is bureaucratic and not adequately person-centred 

• does not enable a flexible or adequately risk-based approach to assistance. 
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• ensur ing that abuse, neglect and  exp lo itat ion of the older person is clea rly a rt icu lated in  

assessment guidel ines as a reason to prioritise the person for supports {and  review the 
adeq uacy of supports) .  

Too often, o lder peop le experienc ing a buse, neglect or exp loitation in their own homes are p l aced into 

residentia l aged care as a safeguard.  In ou r  expe r ience, very few older peop le  want to go into 
residentia l aged care, a nd they tend to decl ine assistance, min im ise abuse or decide not to report a buse 
d ue to fears that they wi l l  be p laced into care. We have heard d i rectly from o lder people that they 
would prefer the abuse than residential aged care . 

7)  Describe your  experiences in  raisi ng and securing action on in -home care risks with the Aged 
Care Qual ity and Safety Commission (ACQSC) and the Department of Hea lth/My Aged Care . 

a )  How often do you refer matters to the ACQSC? 
b) What is the nature of those referrals? 
c) G ive a summary of those experiences, and particu lars of examples. 
d) Set out any knowledge you have, or your opinion (stating which) as to the reasons for any 

issues that have arisen. 
e) How does this contrast to you r experience interacting with the National D isabi l ity 

I nsurance Agency and/or Local Area Coord inators? 

Under  sect ion 13(8)(b) of the Ageing and Disability Commissioner Act 2019 (NSW), if the ADC is of the 

op in ion that a report, or part of a repo rt, constitutes a compla int that may be made to the Aged Care 
Qua l ity and  Safety Commiss ioner, we must refer the information to the ACQSC. 

Between 1 Ju ly  2019 and 30 June 2020, the ADC refe rred 40 matters across to the ACQSC. [Note: these 

referra l s  involve matters perta i ni ng to people accessing in-ho me aged ca re support, as well as the 
broader range of matters about which compla ints can be m ade to the ACQSC, such as  residentia l  aged 
ca re ] .  

I t  i s  usual that mu lt iple forms of  abuse or concerns a re conta ined in a report to the ADC. The 40 reports 
referred by the ADC to the ACQSC invo lved a l l egations of: 

• neglect (31) 
• physical a buse (8) 
• psycho logical abuse (7) 
• sexual abuse (4) 
• other concerns (4), a nd/or 
• financia l  a b use (3 ) .  

I n  the ma in, the matters that we refer to the ACQSC re late to a l l egations against aged care providers 
a nd/or aged ca re staff. Where the repo rt solely re lates to matters under the ju risdict ion of the ACQSC, 

we tend to c lose t he  report once we have referred the issues to the ACQSC and received advice back 
about acceptance of the referra l  and the outcome/initi a l  act ions. 

I n  re lation to our  hand l ing of repo rts about a l leged a buse, neglect a nd exploitation of o lder  people, we 
tend to have more contact with aged care a ssessment services and  My Aged Ca re, as they are the 
mechan i sms for assist ing the person to ga i n  access to, or increased levels of, support to meet the i r  
needs a n d  improve the i r  safety and wel lbe ing .  In  o u r  experience, M y  Aged Care: 

• is d ifficult to contact and navigate 
• is bureaucratic a nd  not adequately perso n-centred 
• does not enab le  a flex i b le or adequate ly  risk-based approach to assistance . 
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Below are a couple of examples of recent matters that have involved contact with My Aged Care, that 
help to illustrate the issues. 

Example 1 
The ADC was conducting an investigation into serious allegations of persistent physical abuse by 
a daughter towards her father, and contacted My Aged Care to make inquiries. The ADC was 
subsequently alerted by the Aged Care Assessment Team (ACAT) that My Aged Care had made 
a note on the file of the older person (which would be visible to his daughter), which identified 
the involvement of the ADC and our investigation. As this presented risks to our investigation, 
we contacted My Aged Care, who declined to remove the file note. The ADC made a formal 
complaint to My Aged Care, who responded in writing that it could not remove the note on the 
file as the ADC is not the older person or his representative (daughter). We contacted My Aged 
Care to explain that the older person was seriously unwell and did not have capacity to contact 
My Aged Care, and his daughter is the subject of allegation in our investigation. My Aged Care 
staff did not return the ADC's calls or our request to speak with a manager. 

Example 2 
The ADC spoke with an older person who was subject to psychological abuse by her family, 
which had resulted in police involvement and apprehended domestic violence orders. With the 
older person's consent, we made a referral to My Aged Care for assessment and services, 
noting our concerns about elder abuse and carer stress. We received advice from My Aged Care 
that its staff had tried to call the older person three times and, as they had not reached her, 
they had closed the referral. The ADC sought to confirm the number that My Aged Care had 
called, noting that the older person was answering the ADC's calls . My Aged Care refused to 
confirm the number, citing privacy reasons. The ADC noted that the referral and number My 
Aged Care had received had come from the ADC, so confirming the phone number would not 
breach privacy requirements, but My Aged Care would not change its position. The ADC then 
suggested that the ADC officer could read out the correct number to enable My Aged Care to 
record and use this number to reach the older person. My Aged Care told the ADC that it could 
not update its record without the consent of older person or their representative (regardless of 
the fact that the ADC was the source of the referral information). The ADC explained that the 
older person had no capacity to call My Aged Care herself, and was advised by My Aged Care 
that her representative would have to call. When the ADC asked who had been identified as the 
person's representative, My Aged Care refused to provide this advice . We were advised by My 
Aged Care that the only way to get services for the older person would be for the ADC to do a 
whole new referral. 

In contrast, the ADC has regular contact with the NDIA in our handling of reports about alleged abuse, 
neglect and exploitation of adults with disability. We have an agreed process with the NDIA for bringing 
issues to the Agency's attention, obtaining information, and escalating matters for additional supports 
or other actions (such as review of the NDIS plan and/or removal of the NDIS plan nominee). 

8) From your experience of complaints referred by the NSW Ageing and Disability 
Commissioner's office relating to aged care and the needs of older people, or of any other 
complaints known to the NSW Ageing and Disability Commissioner's office, does the ACQSC 
provide information obtained through its complaints function to the NSW Ageing and 
Disability Commissioner's office? If so, how does this occur? 

a) Are you aware of whether the ACQSC provides information obtained through its 
complaints function to My Aged Carel the Department of Health? 
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Below are a coup le of examples of recent matters that have invo lved contact with My Aged Care, that 

he lp  to i l l ustrate the issues. 

Example 1 

The ADC was conducting an investigation into serious a l legations of persistent phys ica l abuse by 

a daughter towards her father, and  contacted My Aged Care to make inqu i ries. The ADC was 

subseq uently a lerted by the Aged Care Assessment Team (ACAT) that My Aged Care had made 
a note on the f i le of the o lder  person (which would be v i s ible to h is daughter), wh ich identified 
the involvement of the ADC and our  investigation. As this presented risks to our investigation, 
we contacted My Aged Ca re, who decl ined to remove the fi l e  note. The ADC made a formal 

compla int to My Aged Care, who responded in writing that it could not remove the note on the 

fi le as the ADC is  not the older person or  his representative (da ughter). We contacted My Aged 

Ca re to explain that the o lder  person was seriously unwel l  a nd d i d  not have capacity to contact 
My Aged Ca re, and  his da ughter is the subject of a l legat ion in  our i nvestigation. My Aged Care 

staff did not return the ADC's ca l l s  or  our req uest to speak with a manager. 

Example 2 

The ADC spoke with a n  o lder person who was subject to psycho logica l a buse by her fam i ly, 

which had resu lted in pol ice involvement and apprehended domest ic  violence orders. With the 

o lder person's consent, we made a referral to My Aged Care for assessment and services, 

noting our  concerns a bout elder abuse and carer stress . We received advice from My Aged Care 

that its staff had tried to cal l  the o lder person three t imes and, a s  they had not reached her, 

they had closed the referra l .  The ADC sought to confirm the n umber that My Aged Care had 

ca l led, not i ng that the older person was answering the ADC's ca l ls. My Aged Ca re refused to 

confirm the num ber, c i t ing privacy reasons. The ADC noted that the referra l and number My 

Aged Care had rece ived had come from the ADC, so confirming the phone number wou ld  not 
breach privacy requ irements, but My Aged Ca re would not change its position .  The ADC then 

suggested that the ADC officer cou l d  read o ut the correct number to enable My Aged Care to 

record and use th is number to reach the o lder person. My Aged Care told the ADC that it cou ld  

not update its record without  the  consent of o l der person o r  their representative ( rega rd less of 

the fact that the ADC was the source of the referra l information) .  The ADC exp la ined that the 

olde r person had no capacity to cal l  My Aged Care herself, and was advised by My Aged Ca re 

that her representative wou ld have to ca l l .  When the ADC asked who had been identified as the 

person's representative, My Aged Ca re refused to prov ide this a dvice. We were advised by My 

Aged Ca re that the on ly way to get services for the older person would be for the ADC to do a 

whole new referra l .  

I n  contrast, the  ADC has regula r contact with the NOIA in our hand l ing of reports about a l leged abuse, 
neg lect and explo itation of adu lts with d isab i l i ty .  We have an agreed process with the NOIA for bringing 

i ssues to the Agency's attent ion, obtain ing information, and esca lating matters for addit ional supports 
or other act ions (such as review of the N D IS p lan and/or removal  of the NDIS plan nom inee) .  

8 )  Fro m  your experience of complaints referred by the NSW Ageing and D isabi l ity 

Commissioner's office relat ing to aged care and the needs of older people, or of any other 

compla ints known to the NSW Ageing and Disabil ity Commissioner's office, does the ACQSC 

provide i nformation obtained through its complaints function to the NSW Ageing and 

Disabi l ity Commissioner's office? If so, how does this occur? 

a)  Are you aware of whether the ACQSC provides i nformation obtained through its 
complaints function to My Aged Care/ the Department of Health? 
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Under section 25(3) of the ADC Act, the ADC is required to report to NSW Parliament on the number of 
referrals it has made under section 13 and the outcome of each referral. In relation to the 40 matters 
referred by the ADC to the ACQSC in the 2019/20 financial year, we recorded the outcomes as: 

• agency advised that it accepted the referral (23) 

• agency advised it will act on the matter (9) 

• agency made inquiries and advised that it was taking/had taken further action (6) 

• agency investigated and advised that it was taking/had taken further action (1) 

• other (1) . 

Advice about the outcomes/ actions are provided by the ACQSC via email, in response to an email 
request from the ADC. The information obtained by the ADC regarding the outcome of our referrals has 
improved over time, as we have implemented an agreed referral and feedback process with the ACQSC. 
The ADC and ACQSC also now meet on a quarterly basis to discuss the referral process and common 
issues. 

In September 2019, the ADC provided the ACQSC with a draft information sharing agreement (MOU), 
which incorporates details of the referral processes, and commun ication between our agencies. We 
understand that the draft MOU is with the Aged Care Quality and Safety Commissioner for review; we 
have not been provided with a timeframe for finalising the MOU. As noted above, the absence of a 
signed MOU has not prevented the ADC and ACQSC staff from developing and implementing an agreed 
referral process. 

The ADC does not have information in relation to whether the ACQSC provides information from 
complaints to My Aged Carel Department of Health. 

9) Should all service providers who are providing care in the home have a safeguarding regime? 
If yes, what should this regime look like and how could this be implemented? 

Yes, in our view all providers of in-home supports should have a safeguarding regime. In addition to the 
suite of safeguards that should apply across the aged care sector in relation to the provision of 
supports, including worker screening, complaint-handling and incident reporting systems, and self­
assessment and compliance with quality standards, we consider that the following areas should be 
included : 

• face-to-face re-assessment of support needs and risks at the commencement of service, and 
regular review (that includes screening for abuse and other specific areas of risk) - identifying 
people who are vulnerable/ at higher risk, and implementing a risk and person-centred 
monitoring system 

• provision of guidance, training and ongoing support for staff to identify and respond to 
concerns, increasing risks to the person, and abuse 

• provision of guidance, accessible information and ongo ing support for care recipients to 
understand their rights, options for raising concerns, and the supports available 

• proactively seeking and providing multiple (safe) opportunities and mechanisms to obtain 
feedback and information from care recipients about provision of support and any issues 

• clear policies and procedures on preventing, identifying and responding to abuse, neglect and 
exploitation of care recipients - including reporting and escalation processes. 

Such a regime should explicitly acknowledge the fact that workers may well observe conduct or 
circumstances that may indicate an older person is, or may be, subject to abuse, neglect or exploitation 
by another person. Workers should be provided with guidance as to such issues, signs of such abuse, 
and processes for reporting of such matters within the agency or to external authorities, such as the 
NSW Ageing and Disability Commission . 

9 

WIT.0786 .0001 .0009 

Under section 25(3)  of the ADC Act, the ADC is requ ired to report to NSW Pa r l iament on the number of 
referra ls it has made under section 13 and the outcome of each referra l .  I n  re lation to the 40 matters 

refe rred by the ADC to the ACQSC in the 2019/20 financial yea r, we recorded the outcomes as: 

• agency adv ised that it accepted the referra l (23)  
• agency adv ised it wi l l  act on the matter (9) 
• agency made inq u ir ies and advi sed that it was taking/had taken further act ion (6) 
• agency i nvestigated and advised that it was taking/had taken further  action ( 1 )  

• othe r  ( 1) .  

Advice about the outcomes/ actions are provided by the  ACQSC via ema i l ,  in response to a n  emai l  
request from the ADC. The informat ion obta i ned by the ADC rega rd ing the outcome of our referra ls has 

improved over time, as we have i m p lemented an agreed referra l a nd feedback  process with the ACQSC. 
The ADC and ACQSC a l so now meet on a qua rterly basis to d iscuss the referra l process and com mon 

issues . 

In September  2019, the ADC p rovided the ACQSC with a d raft i nformation sharing agreement (MOU), 
which i ncorporates deta i l s  of the referra l processes, and com mun ication between our  agencies. We 
understand that the draft MO U is with the Aged Care Qua lity and Safety Commissioner for review; we 

have not been provided with a t imeframe for fi na l is ing the M O U .  As noted above, the a bsence of a 

signed MOU has not prevented the ADC and ACQSC staff from developing and imp lement i ng an agreed 
referra I p rocess. 

The ADC d oes not have information in re lation to whether the ACQSC provides information from 
compla ints to My Aged Care/ Department of Hea lth .  

9)  Should a l l  service providers who are provid ing care in the home have a safeguarding regime? 
If yes, what shou ld this regime look l ike and how could this be implemented? 

Yes, in  our view a l l  providers of in-home supports should have a safeguard ing reg ime.  In addition to the 

su ite of safegua rds that should app ly across the aged ca re sector in re lation to the provision of 
s upports, includ ing worker screening, compla int-handl ing and incident reporting systems, and  se lf­

a ssessment and com pl iance with qua l ity standards, we consider that the fo l lowing a reas shou ld be 
inc luded:  

• face-to-face re-assessment of support needs and risks at the com mencement of service, and 

regu lar review (that includes screen ing for abuse and other specifi c a reas  of r isk) - identifying 
people who a re vu lnerab le/ at higher ri s k, a nd implementing a risk and person-centred 

mon itori ng system 

• provis ion of gu idance, tra in ing and ongoing support for staff to identify and respond to 
concerns, i nc reas ing r isks to the person, and abuse 

• provisio n of gu idance, accessible information and ongo ing support for ca re recip ients to 

understa nd  their rights, options for ra ising concerns, and the supports ava i la ble 

• proactively seek ing a nd  providing mult iple (safe )  opportun ities and mechan isms to obta in  

feedback and information fro m care rec ip ients about provis ion of support and  any issues 

• clea r po l icies and procedures on preventing, identifying and responding to abuse, neglect and 

explo itation of ca re recipients - including reporting a nd esca lation p rocesses. 

Such a regime should exp l icit ly acknowledge the fact that workers may wel l  observe conduct or  
circumsta nces t ha t  may ind icate a n  o l de r  person is, or may be, subject to abuse, neg lect o r  explo itatio n 

by another person. Worke rs should be provided with gu idance as to such issues, signs of such a buse, 
and processes for report ing of such matters with in  the agency or  to externa l  a utho rities, such a s  the 
NSW Ageing a nd Disabi l ity Commission. 
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10) Who is responsible for safeguarding a person receiving care at home when there is one 
service provider or multiple service providers for different aspects of their care? In 
responding to this question, comment on the role of: 
a) the provider 
b) the system regulator 
c) the Australian Government 
d) the community. 

In our experience, the involvement of multiple service providers affords some additional oversight of 
the person, but effective safeguarding in this scenario also relies on access to support coordination and 
effective information sharing arrangements. However, the NDIS Commission should be well placed to 
provide information to the Royal Commission on this topic, based on its experience with these different 
scenarios in the disability sector. 

11) What lessons can the aged care sector learn from other sectors in relation to managing the 
rapid expansion of providers in the sector, from a safeguarding perspective? 

While the ADC has some experience with the rapid expansion of providers in the disability sector 
through our role in administering the Official Community Visitor scheme, the NOIS Commission will be 
best placed to provide information to the Royal Commission on this topic. 

Nevertheless, there are risks associated with an overly rapid open market approach to the provision of 
human services, including aged care. Any market is likely to attract the competent, the incompetent, 
and the exploitative . Regulators and system owners must be attentive to ensure systems for vetting, 
accrediting, oversighting and responding are designed with such anticipatory knowledge. The expansion 
of the vocational training market, the early childhood development/childcare market, and the new 
NDIS disability services market all provide informative examples. 

It is noteworthy that new regulations in relation to retirement villages in NSW, introduced in July 2019, 
require all operators to have an Elder Abuse Prevention Strategy, including making the residents aware 
of the NSW Ageing and Disability Commission. 

/{~fi/ 
------------------------ ------- -------~ 
Robert Fitzgerald, AM Kathryn McKenzie 

Date J/t'y ~W Date: gf r(Zo 
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10) Who is responsible for safeguarding a person receiving care at home when there is one 
service provider or multiple service providers for different aspects of their care? In 
responding to this question, comment on the role of: 
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effective information sharing arrangements. However, the NDIS Commission should be well placed to 
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scenarios in the disability sector. 
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Nevertheless, there are risks associated with an overly rapid open market approach to the provision of 
human services, including aged care. Any market is likely to attract the competent, the incompetent, 
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accrediting, oversighting and responding are designed with such anticipatory knowledge. The expansion 
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10) Who is responsible for safeguard ing a person receiving care at home when there is one 

service provider or multiple service providers for different aspects of the i r  care? In 

responding to this question, comment on the role of: 

a) the provider 

b) the system regulator 

c) the Austra l ian Government 

d) the community. 

In our  experience, the invo lvement of mult ip le service provide rs affords  some additiona l  oversight of 
the person, but effective safegua rd ing in th i s  scenario a lso rel ies on access to support coord inat ion and 
effective information sharing arrangeme nts . However, the ND IS  Commission should be we l l  p laced to 
provide information to the Roya l Commission on this topic, based o n  its experie nce with these d ifferent 
scena rios in the d i sa b i l ity sector. 

11) What l essons can the aged care sector learn from other sectors in relat ion to managing the 

rapid expansion of providers in  the sector, from a safeguarding perspective? 

Whi le the ADC has some exper ience with the rapid expansion of providers i n  the d i sab i l ity sector 
through our role in  admin istering the Official Community Visito r scheme, the ND IS  Commission wil l  be 
best p laced to provide information to the Roya l Comm ission on this topic . 

Neverthe less, there are risks assoc iated with a n  overly rap id  open market a pproach to the provision of 
human services, incl ud i ng aged care . Any ma rket is likely to attract the competent, the incompetent, 
and the explo itative. Regu lators and system owners must be attentive to ensure systems fo r vetting, 
accrediti ng, oversighting and respond ing are designed with such anticipatory knowledge .  The expans ion 
of the vocationa l  tra in ing ma rket, the early chi ldhood development/chi ldca re market, and the new 
NDIS d i sab i l ity services market a l l  p rovide informative examples. 

It is noteworthy that new regulations in  re lation to retirement vi l lages in NSW, i ntroduced in July 2019, 
require a l l  operators to have an E lder Abuse Prevention Strategy, including m aking the res idents awa re 
of the NSW Ageing a nd Disabi l i ty Commi ssion .  

R %/ 
---------------------- --- ------ -------/-Ro be rt F itzgera ld ,  AM Kathryn McKenzie 
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